Abstract: Corporate governance mechanisms are traditionally seen as devices for reducing agency costs between shareholders and managers in the context of private ordering. More recently, however, the UK and other governments have embraced regulations in the field of corporate governance as tools through which to impose public responsibilities on corporations. Among others, corporate governance mechanisms have been relied on to equalise wealth distribution, promote equality in the labour force, and pursue environmental goals. This article assesses the justification, utility, and efficacy of using corporate governance to promote public aims. It finds that while it may be appropriate for corporate governance mechanisms to include public goals, it also concludes that the current overreliance on disclosure requirements and on indirect regulation to address societal issues is misguided. Instead, the article suggests that governments should view corporate governance mechanisms with public policy goals as complementary strategies, and not as substitutes, to direct external regulation.
Introduction
On June 23, 2016, in a historic vote known as 'Brexit', the UK voted to leave the EU. The surprising result set into motion a series of events that culminated in the appointment of Theresa May as the UK's new prime minister. Shortly after her appointment, May outlined her new vision for the country. Recognizing that the Brexit vote was in part precipitated by feelings of marginalization by "ordinary, working people", she vowed to reform the UK's economy to ensure that it would work "not for a privileged few but for every one of us".
2 Her vision seemed focused on the idea that all people should be able to share in the country's wealth. 3 An integral part of May's vision centred on the corporation's role in helping to better allocate wealth distribution. In her speech, she emphasised the need for corporations to be accountable and responsible and outlined several reforms to corporate governance as ways to have the economy adapt to her vision for society. 4 Indeed, then and later it became apparent that May views corporations and their managers as being responsible for ensuring a 'fairer  Senior Lecturers, University College London, Faculty of Laws. 1 Theresa May, ' We can make Britain a country that works for everyone' (11 July 2016), <http://press.conservatives.com/post/147947450370/we-can-make-britain-a-country-that-works-for> accessed 4 April 2016. 2 The Independent Staff, 'Theresa May's Tory Leadership Launch Statement: Full Text' The Independent (London, 30 June 2016). 3 May (n 1). 4 ibid.
economy' and that corporate governance mechanisms are the tools by which these responsibilities should be imposed.
In October 2016, Theresa May commissioned an independent review of the impact of new forms of work -including in particular those often referred to as the 'gig economy' -on workers' and employers' rights and responsibilities. More specifically, the purpose of the review was to explore reasons for low paid workers' anxieties stemming from insecure jobs and 'how new forms of work might undermine the effectiveness of policies such as the minimum wage, maternity and paternity rights, pensions auto-enrolment, sick pay, and holiday pay'. 5 The resulting report, the so-called Taylor Review, 6 was unveiled in July 2017.
While the Review suggested clarifications and updates to existing primary and secondary legislation, it also found that regulation is not the key to improve working conditions. Instead, and in line with Theresa May's earlier speech on the role of business in achieving a fair economy, the Review stated as part of its main conclusions that not regulation, but rather "responsible corporate governance, good management and strong employment relations within the organisation" are best suited to achieve future improvements in work practices.
7
The May government is not alone in its views on the utility of corporate governance mechanisms. While corporate governance mechanisms were initially used primarily to reduce agency costs between shareholders and corporate managers, they have especially in recent times been embraced as a tool through which public responsibilities can be imposed on corporations. 8 In particular, corporate governance mechanisms have been relied on to help better equalise wealth distribution, promote equality in the labour force and promote social goals. Nevertheless, while corporate governance mechanisms with a public focus are not in and of themselves problematic, the current approaches entail three problems. First, that the measures may unduly promote public interests at the expense of shareholder interests;
second, that there is an inordinate focus on disclosure mechanisms; and third, that the prevailing indirect regulatory approach may not be warranted given the failures to achieve the desired public policy objectives.
Drawing from three examples of corporate governance mechanisms that are being used to further public interests, this article assesses the justification, utility and efficacy of these mechanisms. Specifically, it examines executive remuneration mechanisms as a method of reducing wealth inequality; diversity on board measures as a means of promoting equality; and non-financial disclosure mechanisms as a method of promoting various social goals. These examples illustrate the increasing role for corporations in furthering public interests as well as the failure, in many instances, of these mechanisms to substantially improve public interests. Based on our assessment of the proper corporate purpose, which we find lies on an axis between purely shareholder wealth maximization, other stakeholders'
interests, and public interests, we conclude that it is appropriate for corporate governance policies to include public goals as long as they do not unduly advance one constituency's interests over another's. However, we also find that the current preference for corporate governance mechanisms with public goals to rely heavily on disclosure is misguided. Indeed, we suggest that reliance on disclosure is reflective of a more fundamental issue, namely the preference for using indirect regulation over direct regulation in this area. Governments should therefore in our view use corporate governance mechanisms with public policy goals as complementary strategies and not as a substitute for tackling the root causes of problematic areas through direct and external (non-corporate governance) regulatory measures.
This article is structured into five parts. In Part 2, it examines the theoretical justifications that support the idea of corporate governance mechanisms with a public purpose. Examining shareholder wealth maximization and stakeholder theory, this part assesses where on the spectrum between these two competing positions the true corporate purpose lies and whether this accords with a view of public purpose-oriented corporate governance mechanisms. In Part 3, it examines three examples of corporate governance mechanisms that are designed, at least in part, to achieve a public purpose: executive remuneration mechanisms, diversity on board measures, and non-financial disclosure measures. The examples serve to illustrate the reach of corporate governance mechanisms beyond shareholder interests. In Part 4, the article turns to evaluate the corporate governance mechanisms examined in Part 3, finding that they contain three principal flaws, and suggests ways forward. Part 5 concludes.
The Fundamental Question of the Corporate Purpose
Traditionally, corporate governance mechanisms have been instituted to reduce agency costs.
Governance of corporations is thought to be improved by ensuring that managers pursue the interests of shareholders rather than their own self-interests. 9 In part, the focus on agency cost reduction in corporate governance mechanisms has followed naturally from the traditional view of the purpose of corporations, which is to maximise, or at least enhance in the long term, the monetary value of the enterprise -usually measured by the price of shares -for the benefit of its shareholders. 10 However, there is a growing recognition that the corporate purpose may be broader than shareholder wealth maximization, thereby supporting corporate governance mechanisms with a function beyond agency cost reduction. The next section introduces shareholder wealth maximization as the most prevalent corporate purpose before canvassing alternate views.
A. Shareholder Wealth Maximization
The idea of shareholder wealth maximization flows from the nexus of contracts theory. This theory describes the corporation as a bundle of formal and informal 'contractual' relationships between various constituencies acting together to produce goods and services and thus form a 'firm'. 11 The nexus of contracts view emphasises the private nature of corporations and, consequently, regulations that affect these entities. It sees corporate law primarily as a set of non-mandatory rules that facilitate 'contracting' between involved parties by providing a set of cost-saving default provisions, which the parties are still able to change as needed. 12 The nexus of contracts theory has become the dominant approach by which to conceptualise corporations under US law.
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The nexus of contracts theory normally coincides with the belief that the corporate purpose is exclusively to maximise shareholder wealth. Two basic justifications are put forward in support of this claim. First, proponents of the theory argue that corporations are incapable of bearing societal or moral duties. Contractarians assert that this inability to bear social or moral duties is a result of the corporation's nature as a 'contractual nexus', making it a purely fictional legal device and lacking the actual human consciousness that would enable it to bear such duties. 14 As a result, the nexus of contracts theory concludes that the corporate purpose is solely geared towards shareholders' financial interests, whereas considerations of extraneous interests are either non-existent or subordinated as matters that should be regulated through non-corporate laws. Second, and more prominently, the nexus of contracts theory also stands for the proposition that directors and officers have 'fiduciary obligations to maximise shareholder wealth' because they are 'contractual agents of the shareholders'. 15 Accordingly, shareholders (unless they decide otherwise as a group and instruct managers accordingly) retain a privileged position among the various contracting parties that make up the corporation whereas the interests of non-shareholder constituencies remain subordinated. 16 16 See, e.g., Bainbridge (n 11) 548. 17 Easterbrook and Fischel (n 11) 36-39, 92-93; Bainbridge (n 11) 577-87. 18 Easterbrook and Fischel (n 11) 36; Bainbridge (n 11) 579. This account raises the question why other parties to the virtual corporate contract should agree to shareholder primacy and profit maximization. As Bainbridge posits, non-shareholders will do so for two reasons. First, they receive superior protection from contracts and welfare legislation. Second, shareholders as the greatest riskbearers will place the highest higher value on being the beneficiaries of director fiduciary duties.
provided the business capital that is at risk should be rewarded and re-assured by the 41 and proposed the establishment of 'trust firms', in which only long-term committed shareholders can vote. 42 Indeed, these alternate views are partly reminiscent of earlier periods during which corporate entities were thought to serve the public good 43 as well as earlier arguments against shareholders' dominant status. 44 Notably, alternative views of the corporate purpose are not solely academic in nature.
International recognition of stakeholder approaches by policy makers and international organizations is also growing. Views such as those expressed in the OECD Guidelines for Multinational Enterprises and the OECD Corporate Governance Principles support the idea of corporations taking into account non-shareholder interests. 45 The work of the OECD in this area is reflective of the growing global recognition of the links between corporate activities and social impacts. The role of business is even highlighted in the UN's new sustainable development goals, which directly identify business as being a key player in the achievement of these goals. 46 Corporate law, in the broader sense, is moving along a similar path, in an effort to redefine and broaden the corporate purpose, albeit in a piecemeal approach.
Corporations, themselves, have also not remained unaffected by these changing perceptions.
Major US retailer Walmart has, for instance, raised its employees' starting wage to almost a quarter above the required minimum level 47 while elite entrepreneur Elon Musk, driven by repeatedly stated environmental concerns, has decided to pursue a carbon-free future as the main goal for Tesla and SolarCity, two of his companies.
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C. Towards a New Corporate (Public) Purpose
As the two contrasting views of the corporate purpose outlined above indicate, the corporate purpose -at least from a normative standpoint -is not settled. In ideal scenarios, the question of a corporation's purpose will not matter. This is the case when non-shareholder interests converge with profit enhancement goals, ensuring that both shareholder wealth maximization and stakeholder interests are realised. However, in less than ideal scenarios, trade-offs will need to be made necessitating a choice between the two major schools of thought. Still, it is arguably the shareholder wealth maximization principle − which reflects the status quo − that should be most severely questioned. While it is unknown how the fullfledged adoption of stakeholderism or pluralist approaches would play out in practice, the last decades have seen devastating financial crises, mass torts, human rights violations, and environmental disasters that occurred while many corporations' main focus was on maximizing their shareholders' wealth. In particular, the 2008 financial crisis contributed to increased doubts as to the shareholder wealth maximization objective's justifiability as a guiding corporate law principle. Moreover, the basic foundations of shareholder wealth maximization also raise questions.
Principally, the efficacy of contractarian propositions on how stakeholders other than shareholders should protect their interests under a shareholder wealth maximization norm are called into question. It is unrealistic to assume that these stakeholders can actually bargain and adjust the price of their 'contract' with corporations to account for the fact that managers will give primacy to shareholder interests. 51 This proposition appears to assume perfect market conditions -free from information asymmetries, inequalities in bargaining power, etc.
-under which bargaining between the firm and non-shareholder constituencies takes place.
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Yet, it is often a stretch to contend that constituencies such as communities affected by corporate activities have, even in a looser sense of the word, 'bargained' with the corporation and thus had a chance to negotiate the terms of their contracts. weaknesses could be overcome or could be irrelevant if non-corporate laws and regulations effectively protected third parties affected by corporations, which the standard contractarian account seems to assume when it leaves it up to tort, criminal, constitutional, and other laws to deal with corporate externalities. 54 While protection is of course provided for to a certain extent through external regulation, these potential protections may well be 'narrow in scope, limited by jurisdiction, and often captured by corporate interests'. 55 In particular, this is true for jurisdictions with lower levels of regulations, enforcement, or weaker access to justice.
Third party exposure to harm in general also trumps another contractarian argument, the corporation's inability to assume societal responsibilities due to its fictional nature. Such arguments have been shown to be unhelpful in defining either corporate rights or duties.
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Shareholder wealth maximization proponents argue that even in the face of social costs incurred by stakeholders, utilitarian justifications for this goal arise from an interest in strong capital markets and distributional efficiency. 57 In the long run, the costs occasioned by reduced incentives for investment if profit maximization were not a corporation's sole goal, would allegedly greatly exceed any negative effects on the public. 58 Moreover, as already mentioned above, corporate managers have been said to be both distracted and invited to serve their self-interests in the absence of a singular overarching, profit oriented goal. For these reasons, shareholder wealth maximization proponents argue, the pursuit of aggregate social welfare is best served through a singular focus on profits.
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However, neither utilitarianism nor an aggregate social welfare philosophy points definitively in favour of a singular focus on profits. For example, utility theories, which link profit maximization to the existence of strong capital markets, tend to presume that without shareholder primacy equity investors would be less inclined to invest, diminishing economic growth. 60 Ultimately, utilitarian theorists assume that shareholders' utility is solely dependent on the corporation's ability to create shareholder wealth. account for the increasing numbers of investors whose investments are guided by some concern for social responsibility. 61 Even the most self-interested shareholders will likely have some moral and non-financial interests that will limit the extent to which they want the corporation to pursue unconditional profit goals. 62 Thus, it can no longer be assumed that the rational shareholders' utility is maximised exclusively by profit considerations.
More fundamentally, a goal of profit maximization does not necessarily translate into the pursuit of aggregate social welfare. A corporation that maximises profits for its shareholders does not automatically create benefits for its non-shareholder constituents or for society. Without effective distributional mechanisms to allocate corporate gains to stakeholders, the 'trickle-down' effect (in which increased shareholder profits result in benefits for other stakeholders and society in general) cannot be presumed. 63 Relatedly, in some instances, corporate profit may not even result not from productive wealth creation but from a transfer of wealth from stakeholders to shareholders, for example in cases where a corporation pays substandard wages, engages in environmentally damaging acts, or increases profits through activities related to financial engineering and tax avoidance.
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In short, the various negative external effects of shareholder wealth maximization and the weaknesses in its underlying theoretical explanations suggest that the way forward for corporations ought to be along a different path. importance of the corporation as a creator of shareholder wealth cannot and should not be ignored. However, at the same time, a singular and unconstrained focus on shareholder wealth maximization is unjustified. The true corporate purpose must therefore lie somewhere on an axis between the two competing positions. Thus, the notion that the corporate purpose -and, flowing from this, the regulation of corporate governance -includes aspects of public policies (and goes beyond the reduction of agency costs) is a theoretically justifiable position.
Still, the question to which extent the corporate purpose should be directed towards public goals as well as how such goals should be achieved require further examination. The remaining sections will focus on these questions.
Examples of Corporate Governance Mechanisms with a Public Policy Focus
In light of the theoretic justifications for promulgating corporate governance mechanisms that focus on public policy objectives, this section examines three examples of such mechanisms.
These include corporate governance mechanisms focusing on executive remuneration, board diversity, and non-financial reporting. While each of these mechanisms were initially justified by the government in terms of promoting shareholder interests, a closer examination reveals both veiled -and at times explicit -efforts to use the mechanisms to promote public policy issues.
A. Executive Remuneration (i) Background
One area in which the responsibilities of corporations to promote public issues has been increasing is executive remuneration. This is hardly surprising, since executives of large public companies undoubtedly receive substantial and continuously increasing remuneration packages, which have often attracted public scrutiny. Between 1998 and 2010 the average total pay of FTSE 100 Chief Executive Officers rose 13.6% per year from an average of £1 million to £4.2 million. This rise in pay far exceeded the 1.7% average annual increase in the FTSE 100 index as well as the average remuneration levels for other employees for the same period. 65 More recently, in 2014, the average UK CEO remuneration was estimated to be 125 times more than the average earnings of an employee. 66 The apparent excesses of executive remuneration are symptomatic of a number of underlying problems. At its root, the problem is often viewed as an agency cost 67 between shareholders who delegate managerial duties to corporate managers and managers who may be inclined to act in their own self-interest by setting excessive pay rates for themselves. 68 Compounded with agency cost issues, remuneration of corporate managers may not align with firm performance, resulting in what shareholders perceive as 'excessive' or inefficiently high rewards relative to performance. 69 Yet, the problems with executive remuneration extend well past the interests of shareholders. The large differences between CEO to worker pay ratios have been characterised as examples of a capture of wealth by a small, elite class, triggering suggestions to aim for redistribution. 70 Excessive levels of pay at the executive level naturally remove wealth from both shareholders and employees, although this may be relatively small in relation to a business's overall financial position. More importantly, it seems, both the absolute size and differences in relative increases of executive remuneration versus non-executive remuneration emphasise class divisions, frustrate those with lower salaries, and imperil the political economy that gave rise to the corporation's wealth in the first place 71 -as the aftermath of the Brexit vote and the Prime Minister's speech on new policies for the country seemed to demonstrate. Measures that are intended to address excessive executive remuneration 72 are therefore, in part, an attempt to impose responsibility on corporations for reducing income inequality.
Indeed, although executive remuneration corporate governance mechanisms are principally characterised as tools by which agency costs can be reduced, they are also seen as tools to promote distributive justice or fairness. 73 According to this view, excessive executive salaries can impede the equality of society which, in turn, can promote social and political crises. 74 Indeed, remuneration policies based on distributive fairness concerns can help incentivise low-wage workers and increase the productivity of businesses. 75 requiring companies to provide a single remuneration figure for each director -which would allow both shareholders and the public -to be able to compare directorial pay between companies as well as require companies to state how they had taken into account the pay and employment conditions of employees in setting director remuneration, presumably in hopes that this consideration would reduce stark disparities between the two. Additionally, the political and legislative backdrop to the regulations evidenced that the regulations were seen as serving partially public goals.
More recently, in its latest efforts to address executive remuneration issues, the government once again focused on shareholder concerns but also introduced public policy goals into its proposals. In the 2016 Green Paper on Corporate Governance Reform, the BEIS stated its aim was to update the corporate governance framework by increasing shareholder influence on executive pay. 93 However, in offering a background to the issue, the Green Paper observed, at the outset, that executive pay is 'an area of significant public concern' and 'a key factor in public dissatisfaction with large businesses', 94 suggesting that reforms to executive pay were being driven at least in part by public policy concerns.
Moreover, while many of the options for reform in the Green Paper focused on increasing shareholder influence, two reform options appeared to focus at least as much on the public policy aspects of executive compensation as shareholder concerns. The first was the idea of having companies set upper limits for executive pay 95 while the second was the notion of companies disclosing pay ratios between executives and employees. 96 Both of these options are directly addressed at reducing wealth inequality, rather than simply reducing agency costs, reinforcing the underlying public purpose aims of these proposals.
In August 2017, the government went on to release the latest reform plans for executive remuneration. 97 Pointing to wider societal concerns over high levels of executive remuneration and 'a widespread perception that boardroom remuneration is increasingly 93 disconnected from the pay of ordinary working people', 98 the government indicated that it would (among other measures) introduce legislation requiring listed companies to report on the ratio of CEO pay to the average pay of their UK workforce, along with a narrative explaining changes to that ratio from year to year and setting the ratio in the context of pay and conditions across the wider workforce. 99 In addition, remuneration committees would be required "to engage with the wider workforce to explain how executive remuneration aligns with wider company pay policy", using pay ratios where appropriate. 100 Confirming and perhaps even going beyond the thrust of previous regulatory interventions, these reformswith their focus on "driv[ing] greater alignment between pay at the top and across the rest of the company" 101 -focus more on addressing wealth inequality rather than reducing agency costs, exemplifying once again the current public objective nature of executive remuneration (and other intended measures) outlined or already implemented by the UK government.
B. Diversity on Boards (i) Background
A second example of corporate governance mechanisms focusing on public policy issues can be found in relation to diversity on corporate boards. The idea of diversity has gained currency, in part, because in contrast to boards today's labour force represents a wide range of workers. In the UK, for instance, roughly half of the labour force is comprised of women, member of a board of directors have been described as 'pale, stale, and male'. 103 The dominance of boards by older white men has prompted governments to seek methods by which to diversify corporate boards.
The justification for this inclusion of a wider set of individuals at board level has been couched primarily in two different rationales. Typically, governments have sought to justify measures designed to increase board diversity in utilitarian terms by emphasizing the use of or the consequences that a diverse board can bestow. 104 The most relied upon utilitarian argument has traditionally been in terms of the links between a diverse board and increased firm profitability. However, as studies surveying these links have been equivocal in their findings, 105 governments and policy makers have looked more generally to the positive contributions that a diverse group of individuals can bring to a board. As the preface to the UK Corporate Governance Code observes, one method by which constructive debate among board members can be encouraged is by having a diverse board.
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Yet apart from utilitarian arguments, promoting diversity on boards undoubtedly also promotes equality. Diversity on boards can help equalise power and opportunities between the majority and the minority particularly at the upper levels of leadership in companies. 107 Indeed, in some ways, justifying diversity measures on boards in terms of equality is even more important than utilitarian arguments because an equality rationale promotes diversity on boards as a desired value in and of itself. In short, promoting diversity on boards imposes responsibilities on corporations to help aid governmental efforts to create a more equitable society.
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C. Non-Financial Disclosure (i) Background
A third area in which corporations are being increasingly tasked with responsibility for public interest issues relates to non-financial disclosure. Governments are relying on disclosure rules to promote myriad public policy goals from curbing greenhouse gas emissions to curtailing energy usage to promoting humanitarian aid. This burgeoning interest in relying on nonfinancial disclosure mechanisms to promote broader public policy goals is a departure from the traditional role of disclosure obligations, which has mainly focused on reducing information asymmetries and instilling confidence in capital markets. 124 Non-financial disclosure obligations are gradually being focused on another function: the promotion of social policy goals, a clear indication of the blending of public and private goals.
In part, designing non-financial disclosure obligations to target social issues is not disclosure obligations targeted at reducing energy efficiency, which can result in both cost savings for corporations as well as protection of the environment. 125 However, the blending of public and private goals becomes more difficult to justify when the link between private and public benefits is less discernible.
(ii) Examples of Non-Financial Disclosure Obligations
The UK has implemented a number of non-financial disclosure requirements promoting public policy goals. Large corporations must disclose information on environmental and employee matters 126 and listed corporations must disclose information on environmental, employee, and social and community matters as well as information on human rights issues. 127 Moreover, as part of the government's efforts to increase the number of women on boards, listed corporations are additionally required to disclose the number of female directors, senior managers, and employees of the corporation. 128 Further, there are disclosure requirements pertaining to corporations' greenhouse gas emissions if it is practical to obtain that information.
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The various disclosure requirements seemingly are addressed at furthering both corporate (private) goals alongside public policy goals. As the Ministerial Forward in the draft report enacting these provisions argued, this type of disclosure information is necessary to help shareholders hold corporations to account, which when they fail to do, leads to effects that can be 'widely felt' − a seemingly implicit reference to the public at large. 130 Many of the non-financial disclosure obligations implemented in the UK are derived from a 2014 EU directive that equally reflects public goals. The directive, which was introduced, in part, 'for companies to deliver better results' and 'to enhance the trust citizens have in business and in markets' 131 , required the disclosure of information on environmental matters; social and employee-related issues and respect for human rights, and anti-corruption and bribery issues. 132 Thus, these disclosure obligations also address private and public goals.
In contrast to the dual furthering of private and public interests approach seen in the UK and EU, some countries rely on disclosure requirements primarily to further public goals.
For example, since 2012 Indian corporations are required to spend at least two per cent of their average net profits from the preceding three years on CSR activities. 133 Listed corporations are further required to disclose environmental and social measures taken by the business as part of their business responsibility reports. 134 In introducing these requirements, India's Securities and Exchange Board observed that these obligations were introduced to enable corporations -as 'critical components of the social system' -to be accountable to the public at large. 135 Similarly, in China, the Shenzhen Stock Exchange prefaces its nonfinancial disclosure obligations by noting that these rules have been implemented for the purpose of 'building social harmony' and 'accelerating sustainable economic and social development.' 136 Pursuant to this notion, the Shenzhen Stock Exchange rules require corporations to establish a social responsibility mechanism and to disclose social responsibility matters.
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Compared to other countries, the US has embarked on a unique approach to adopting disclosure rules. In some instances, the government has elected to promote both public and private goals in its disclosure rules, while in others the rules promote only public goals. instance, under SEC rules, corporations must, among other requirements, disclose climate change-related matters 138 as well as details on how they consider diversity in identifying nominees for directorships. 139 Both of these disclosure requirements arguably promote both investor (private) as well as public interests.
However, recent efforts at enacting disclosure obligations have aligned almost exclusively with the promotion of public goals. Thus, in enacting the Conflict Minerals rule, 140 which requires corporations to disclose measures taken to exercise due diligence on the source and chain of custody of conflict minerals, 141 the SEC cited the purposes of the rule as being to help end the human rights abuses in the Democratic Republic of Congo, to promote peace and security, to increase public awareness of the source of corporations' conflict minerals, and 'to promote the exercise of due diligence on conflict mineral supply chains'. 142 Similarly, enactment of the Resource Extraction Payment rule − which requires disclosure of payments made by corporations to governments for the commercial development of oil, natural gas, or minerals 143 -was prefaced by the SEC's observation that the rule's purpose was to increase the transparency of payments in an effort 'to combat global corruption and empower citizens of resource-rich countries to hold their governments accountable for the wealth generated by those resources'.
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Business opposition to these non-financial disclosure obligations and their broader societal goals was made apparent in court challenges to the rules. 145 The courts struck down both rules, at least in part, 146 leaving the Conflict Minerals rule still largely intact while the SEC recently revised the Resource Extraction Payment rule. 
Assessing Corporate Governance Mechanisms with Public Aims
As the previous sections' examples illustrate, corporate governance mechanisms are increasingly being used to involve corporations as vehicles for addressing a variety of public policy issues. However, these examples also indicate that the various measures are not without shortcomings. For one, while they may simultaneously further shareholders' and other corporate stakeholders' (such as employees') interests alongside broader public interests, the measures may also lead to scenarios where corporations are required to pursue or further public policy objectives at the expense of other objectives. Second, the examples indicate that governments prefer to couch corporate governance mechanisms with public policy aims predominantly in disclosure requirements rather than rely on other or additional regulatory approaches. This raises questions about the efficacy of such an approach. Finally, there is concern that in aiming to further public policy aims through corporate governance, the mechanisms are failing to achieve their goals altogether, suggesting that an exclusive focus on indirect regulation is misplaced. The following examines these shortcomings.
A. Corporate Responsibility through Corporate Governance?
As we have previously concluded, given that the corporate purpose lies somewhere between exclusive shareholder wealth maximization and the pursuance of public interests, governmentally imposed corporate governance mechanisms may justifiably include public
goals. Yet, we argue that such mechanisms must similarly reflect a balanced corporate maximization), their ambit should also include both shareholder and public interests. This is not to say that corporate governance mechanisms with a public interest focus must necessarily promote public and shareholder interests equally, but rather that the overall effects of a particular governance mechanism should be balanced and insofar as possible directed at benefitting the full range of corporate stakeholders. This also suggests that caution should be exercised when using corporate governance mechanisms in addressing societal issues in order to prevent public interests being unduly privileged over shareholder interests and vice versa as the aim remains to benefit the corporation in a holistic manner.
An example of corporate governance mechanisms that advance both shareholder and public interests are provided in the field of executive remuneration mechanisms. Regulations in this area offer shareholders a binding vote on directors' remuneration packages. This not only helps reduce agency costs but it also signals attempts at reducing wealth inequality -a public interest. Similarly, measures that advance diversity on corporate boards have the potential to promote both public interests, by promoting equality in leadership, as well as a corporation's financial interests through improved decision-making at the board level.
Similarly, some non-financial disclosure obligations also promote dual aims by improving not only the public interest that the particular disclosure obligation covers but also the corporation's ability to identify and manage risk, such as community disruptions or protests of corporate projects leading to project delays, lawsuits by stakeholders aimed at the corporation, and reputational damage. Corporate governance mechanisms with a public policy focus may be ineffective (particularly when they are designed as disclosure obligations, as we will explore in more detail below).
They may also inadvertently privilege one type of stakeholder over another. Thus, for instance, when diversity is specified only in terms of gender, female stakeholder interests may be privileged over those of ethnic minorities. Finally, it is important to note that the costs of compliance with disclosure obligations rules can lead to the diversion of funds away from other productive opportunities and result in a loss of allocative efficiency. 150 In other words, the costs of compliance with a disclosure rule such as the Conflict Minerals Rule negatively affects shareholders financial interests by forcing businesses to divert capital (in the form of investments or wages) away from other business opportunities as well as areas that further other stakeholder interests, such as employees or the community.
By giving heed to a more balanced corporate purpose, the use of corporate governance mechanisms to further public aims can generally be justified. However, when corporate governance mechanisms are designed in a manner that privileges a particular stakeholder at the expense of other stakeholder interests and without producing mutual benefits, the measures may fail to benefit the corporation as a whole. In these instances, the furthering of one stakeholder group's interest risks hampering the long-term interests of the corporation and may result in many of the same problems associated with a shareholder wealth maximization norm; that is, by impinging or even harming competing stakeholder interests. Corporate governance mechanisms that only advance one constituent group's interests also deviate from the core idea of the balanced corporate purpose outlined above.
Regulations with such effects should thus not be introduced through corporate governance instruments but rather through other, more traditional means of legislative action.
B. The Weaknesses of Disclosure Obligations
A second common issue that runs through the three examples examined above is governmental preference for disclosure mechanisms to effect corporate governance measures 149 Conflict Minerals Rule (n 140) 56351. 150 ibid 56350.
that target public policy. Whether it is measures to address executive pay, board diversity or climate change, governments seem to turn first to disclosure requirements. Even the recent Taylor Review is suggesting that disclosure mechanisms are key to addressing poor working conditions. 151 Requiring corporations to disclose certain prescribed information is a meta-regulatory approach that focuses on regulating the process of regulation, rather than regulating the issues directly (more on direct/indirect regulation will follow in the next section). 152 The idea behind it is that corporations, which possess superior information as to which internal rules and procedures are needed to address issues, should be encouraged to reorient their internal workings to address problems identified by the regulators. This gives corporations the flexibility to solve the problems they create. 153 Yet, using a less favourable characterization, disclosure can also be seen as a 'weaker' compromise between the absence of any measures to regulate certain issues and direct measures, the latter of which may lead to strong political and interest group resistance. Disclosure, for this reason, has therefore been referred to as 'therapeutic' in nature, implying that they are only window-dressing. 154 Nevertheless, disclosure is part of the arsenal of self-regulation that forms the corpus of modern corporate governance. In part, this is because the regulatory culture in many countries, including the UK, seeks to outsource regulatory functions to corporations due to a longstanding 'wariness' towards state interference. 155 Still, it may be misguided to rely on disclosure based mechanisms to advance important public policy issues given that their efficacy is questionable.
A useful example is executive remuneration. Despite moving to a heavily disclosurebased regime in this area, executive remuneration has continued to rise. For instance, a recent study examining the UK's disclosure based-regime for executive remuneration has found that the regime is largely ineffective. The study found that the enhanced disclosure reforms neither narrow the pay gap between CEOs and employees nor improve the relationship between executive remuneration and firm performance. 156 Disclosure requirements directed at diversity on boards have not fared much better.
Thus, even though gender parity has increased on UK boards of directors in the last five years, the result is attributed to a multitude of factors other than disclosure, including the use of thought leaders, changing practices of executive search firms, and the development of 'an industry aimed at supporting senior women through their career progression'. 157 While disclosure rules may have also contributed to increasing female representation on boards, since they were introduced only in the last two years of the five year period in question, their independent impact is uncertain. It is therefore questionable whether the newly introduced ethnicity on board initiatives -which seem to lack the additional factors the women on board initiative was able to benefit from -will achieve their targeted results.
Conversely, non-financial disclosure rules have seemingly had at least limited or partial success. For example, a large-scale study of mandatory sustainability reporting found that disclosure obligations increase corporate priorities for employee training and implementation of ethical practices 158 and disclosure obligations related to toxic chemicals improved firms' environmental performance. 159 Nevertheless, several other studies found disclosure obligations to be less effective. Thus, one study failed to find 'a statistically reliable effect of mandatory disclosure on the prioritization of sustainable development by firms', 160 while another found that disclosure on environmental issues did not lead to significant organizational changes in firms. 161 The shortcomings of disclosure are likely for three reasons. One possibility may be that corporations are either failing to comply with disclosure obligations -as they are often enforced on a comply-or-explain basis -or they are doing so in a 'tick-the-box' method without embracing their 'spirit'. Studies have found, for instance, that compliance with disclosure rules has been haphazard or consisting of only brief or generic information. 162 A second possibility is that corporate managers are disclosing information in a selective manner wherein they only disclose information that shows the corporation in a favourable light. 163 Even where negative information is disclosed, the disclosed information is marginalised or abstracted in such a way that the focus is on altering stakeholders' perceptions rather than changing corporate behaviour. 164 Corporate managers may thus be using disclosure obligations as a 'public relations tool rather than as an opportunity for candid performance analysis'. 165 Third, and relatedly, disclosure is only effective if it induces corporate managers -on their own volition or via external pressures -to substantially change corporate behaviour. This seems to have mostly failed thus far.
In sum, corporate governance mechanisms with public policy aims that are couched in disclosure obligations appear to be, by themselves and without any complementary measures, largely ineffective. At times, disclosure requirements may even result in unintended consequences -such as in the case of the Conflict Mineral Rule 166 -and in the worst case exacerbate public policy problems. While disclosure obligations may bring value by promoting awareness of particular public policy issues in the corporate governance context and even achieve limited changes in some specific areas, because of their general lack of direct efficacy, they do not seem to result in any meaningful broader improvement to the public policy issue in question. Their utility thus appears to be limited to acting as a signalling device for societal values.
C. Indirect versus Direct Regulation of Corporate Responsibility
Likely the biggest shortcoming of the three examples of corporate governance mechanisms directed at public policy issues examined above is that they are reflective of governmental efforts to focus primarily on indirect modes of regulating corporate conduct. While indirect regulatory efforts can be an effective element of a multifaceted regulatory approach, an exclusive or extensive focus on indirect regulation can lead to failures in achieving regulatory aims and may prevent governments from addressing a problem's root issues.
Modern regulation consists of both direct and indirect regulation, each of which may be usefully employed (or not used at all) depending on the specific area and behaviour that is being addressed. Direct regulation directs an object -that is, it tells it how to behave and threatens punishment if not achieved -while indirect regulation changes a constraint of behaviour; 167 namely norms, the market, or the architecture. 168 As Lessig observes, each type of regulation has its benefits and costs and it is only by weighing these costs and benefits that the regulator can determine which combination most efficiently achieves its aim. 169 For public-oriented corporate governance mechanisms, the governmental preference has clearly been to rely heavily on indirect rather than direct regulation. Thus, as we have shown, executive remuneration mechanisms direct shareholders to provide non-binding votes on pay levels, instead of limiting executive pay; boards are encouraged, rather than required, to appoint diverse members; and disclosure mechanisms require corporations to report on energy usage rather than capping such usage. In part, this may be reminiscent of the wariness of state intervention discussed above. Using Lessig's framework, we could say that public oriented corporate governance mechanisms seem designed to address corporate managers' norms as well as the market in which companies operate, presumably through reliance on the effects of enhanced investor and public awareness. To a lesser extent these mechanisms may also represent efforts to change the architecture, which could in the present context be seen as the corporate law regulatory framework within which companies operate -for instance by requiring shareholder (non-binding) approval on executive remuneration, although this is again also related to the norm-shaping function of indirect regulation.
As regulation experts, Braithwaite and Ayres, argue, reliance on indirect regulation is an appropriate compromise between those that view over-regulation as inefficient and those that view under-regulation as ineffective. However, as they go on to note, indirect regulation is not always feasible or preferable over its direct counterpart. Reliance on indirect regulation is only effective if underwritten or 'reinforced by traditional forms of regulatory fiat' if such regulatory delegation fails. 170 This appears to be precisely the situation in the corporate governance context. Empirical studies have found that public-oriented corporate governance mechanism -in which case the delegation that Braithwaite and Ayres reference entails corporate managers as the delegees -have failed to meet their regulatory aims in several areas. 171 Given these failures, it seems prudent to at least complement indirect approaches with traditional direct regulation as well.
For instance, if executive remuneration mechanisms are at least partially designed to task corporations with the role of promoting wealth distribution and equality, then governments pursuing this goal should, alongside current indirect approaches, address the issues more directly. For instance, the government could cap the upper limits of executive pay (rather than suggest companies set their own upper limits), establish acceptable pay ratio requirements between the lowest paid employee and the CEO (rather than simply requiring disclosure of pay ratios) or tax remuneration packages above certain thresholds as certain countries including France and Sweden have already done. Requiring corporations to pay executives a specified ratio over a lowly paid employee leads to a very different result than requiring a business to disclose the ratio by which an executive is paid vis-à-vis an employee:
the latter is designed to shame or nudge the company into a particular course of action whereas the former specifies the required outcome. Similarly, governments interested in curbing corporations' greenhouse gas emissions, prohibiting their use of conflict minerals or having them refrain from bribery, may be better off prescribing the desired conduct rather than nudging them in a direction, which they may not be interested in heading towards, by relying on non-financial disclosure obligations.
Indeed, in relation to ethnic diversity on board initiatives, the government-backed report was adamant in rejecting direct regulatory approaches such as quotas or even the use of mandated short-lists due to possible business resistance. 172 While it is certainly possible that business-led initiatives -that is, initiatives in which the government does not mandate regulation -can enjoy success, it is equally possible that such an approach will not effect any meaningful change. As evidence from the business-led women on boards initiative indicates, although female representation on boards has increased to just over 25%, including through a series of measures other than disclosure requirements, progress on further increases has stalled, in part due to a lack of continued governmental support. 173 The ethnic diversity initiative, which does not enjoy the same level of government support as the women on boards initiative, thus seems -without a more interventionist regulatory approach -doomed to failure.
In short, if governments are truly seeking to regulate and change corporate conduct towards public policy issues, they must complement current approaches with more direct approaches. Thus, in relation to wealth inequality, governments could additionally require corporations to pay their employees a living wage, limit zero hours contracts or cap the prices of essential necessities for consumers, among other possibilities. Moreover, if they want more diverse boards they could mandate short-lists for nominating committees to consider diverse candidates or require board observers from diverse backgrounds. 174 Similarly, if their desire is to protect the environment, they could limit greenhouse gas or carbon emissions or mandate that corporations maintain compensation funds to be able to pay for environmental calamities. While these suggestions are clearly more interventionist in their approach, and we do not necessarily advocate their use, they seem to be more prudent tools for addressing public goals rather than relying exclusively on the shaming and nudging techniques of indirect regulation. Indeed, without expressing an opinion on the wisdom of these or similar measures, the point here is to highlight that there may be more effective approaches to achieving public policy goals rather than relying only on corporations to do the government's work for them through indirect regulation.
By relying primarily on an indirect regulatory approach, governments risk the possibility that corporate conduct will not be changed at all. A review of the history of developments in executive remuneration-related corporate governance mechanisms shows that both advisory votes on remuneration and an increasing disclosure regime have not made any difference to wealth inequality over the years. Similarly, indirectly regulating board diversity or sustainability goals through the use of non-financial disclosure obligations have also had limited or, in some cases, no effects at all. Yet, despite their apparent lack of success, governments are increasing indirect regulations in these areas, rather than employing other regulatory approaches to address corporate conduct in these areas. 175 It thus appears that governments are more focused on giving the appearance that these types of problems are being addressed rather than working to eradicate the problem's root causes.
Finally, an indirect approach to regulating corporations' relationship with public policy issues, may, additionally, represent a false sense that this type of regulatory approach is sufficient to handle a specific problem. For example, when the Conflict Minerals Rule was 174 The 30% Club already runs a voluntary scheme enabling women to act as observers on boards of other businesses. See 30% Club, 'The Future Boards Scheme' <https://30percentclub.org/initiatives/the-future-boards-scheme> accessed 4 Apr 2017. 175 A notable exception is the UK government's approach to increasing the number of women on boards which has tackled the problem through multiple approaches including by using thought leaders, business-led initiatives, and guidelines for executive recruitment firms.
introduced to indirectly regulate corporations' treatment of conflict minerals stemming out of the Congo, a member of Congress asked whether passage of this law could lead to a sense that the problem was taken care of and therefore the government could 'walk away'. 176 In other words, promulgation of these types of indirect regulations may give governments the sense that they have acted and are relieved of subsequent obligations relating to the issue.
Conclusion
The interest in corporate governance mechanisms as a means of addressing public policy objectives has apparently become the new norm. As one of the government's latest corporate governance reform project notes, corporate governance mechanisms are 'part of wider work to enhance public trust in business as a force for good' and this has seemingly become the justification for introducing even more corporate governance public policy-oriented mechanisms. 177 Yet because theoretical justification for the corporate purpose lies somewhere between shareholder and broader public concerns, corporate governance mechanisms must similarly occupy middle positions in the policies they seek to address. Principally, corporate governance mechanisms should be used to promote public policy issues as long as they aim to benefit a multitude of corporate stakeholders and do not unduly privilege one particular set of stakeholders at the expense of others. This makes it imperative for governments to design such mechanisms to reflect a balance of stakeholder interests, including shareholders.
Still, such corporate governance mechanisms should clearly be viewed as supplemental or complementary regulatory strategies. Increasing reliance on these indirect regulatory tools risks minimal or, even worse, a complete failure to alter corporate conduct in relation to these public policy issues. In particular, governments should recognise the limited effects of increasing disclosure obligations, namely their limited efficacy in achieving regulatory aims due to insufficient enforcement of such obligations. While it is unnecessary to completely abandon reliance on these types of regulations, drafting of disclosure obligations should reflect the fact that they are tools with limits and cannot, unless used in conjunction with other measures, redirect corporate misconduct. If governments begin to view most corporate governance mechanisms directed at furthering public policy issues as only complementary strategies, there may also be an increased willingness to tackle the root causes of these issues through other regulatory approaches. A good example is the multifaceted approach the UK government initially used to increase gender parity on corporate boards. Rather than rely simply on disclosure obligations, the government used thought leaders, a voluntary code of conduct for executive search firms and annual governmental reviews of progress, among other initiatives, to increase the number of women on boards. This enabled the government to address many of the root causes for the lack of women on boards, namely business' scepticism of the value of women in leadership positions as well as concerns about the lack of supply of qualified women. Thus, governments should not rely exclusively or primarily on corporate governance mechanisms with public policy aims. Instead, these mechanisms should be used strategically and form part of a concerted, multifaceted effort to address the genesis of the public policy issue. Most importantly, though, governments should recognise that corporate governance mechanisms with a public policy objective are not an opportunity to completely outsource governance of these important issues. Governments should prudently remember that these tools are not, and cannot, act as substitute for direct regulation.
